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A TRUSTEE’S DUTIES UNDER THE UNIFORM TRUST CODE
WHEN THEY EXIST AND TO WHOM ARE THEY OWED

Donald P. Prehoda, Jr.
May 29, 2012

With trusts becoming more and more the instrument of choice for efficient administration
of estates, Wyoming’s Uniform Trust Code has become a friend to the beneficiary and the bible to
trustees. We, as estate planners, advisors, trustees and agents, are creating, administering and
advising beneficiaries with regard to the rights and obligations of those persons whose interests are
contained within these trust instruments. Set forth below are various sections of Wyoming’s
Uniform Trust Code which are relevant to the duties and responsibilities of trustees and which create
rights in beneficiaries. These sections are particularly important as estate planners draft trusts and,
thereafter, advise beneficiaries and trustees as these and other trusts are administered.

The Uniform Trust Code (UTC) is codified in Wyo. Stat. §4-10-101 et. seq. The act
applies to all trusts created after July 1, 2003, and all judicial proceedings concerning trusts
commenced on or after July 1, 2003. Wyo. Stat. §4-10-801 states that upon acceptance of a
trusteeship, the trustee shall administer the trust in good faith, in accordance with its terms and
purposes and the interests of the beneficiaries, and in accordance with this act. Wyo. Stat. §4-10-201
states that the provisions of the UTC apply to any judicial proceeding invoked by an interested
person or as provided by law. Both the qualified beneficiaries and the trustee are authorized to
invoke the jurisdiction of the court, should judicial proceeding be deemed necessary, Wyo. Stat. §4-

10-411 (b).

The Wyoming Trustee Powers Act is codified in Wyo. Stat. § 4-10-801 et. seq. Wyo.
Stat. §4-10-815(a) states that a trustee may, without authorization by the Court, exercise the powers
conferred by the terms of the trust. In addition, to the extent not limited by the terms of the trust,
a trustee may (1) exercise all powers over the trust property which an unmarried competent owner
has over individually owned property, and (2) any other powers appropriate to achieve the proper
investment, management and distribution of the trust property.
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The Duties of Loyalty and Impartiality

The duties of loyalty and impartiality are guide words for trustee. Wyo. Stat. §4-10-802 and
§4-10-905 state that a trustee shall administer the trust and invest and manage the trust assets solely
in the interest of the beneficiaries. Wyo. Stat. §4-10-803 and §4-10-906 require a trustee to give due
regard to multiple beneficiaries’ respective interests while investing, managing and distributing trust
property, taking into account any differing interests they may have.

Duty to Maintain Accurate Records

Anadditional duty of a trustee is the maintenance of accurate records (Wyo. Stat. §4-10-810).
Trust property must be kept separate from the trustee’s own property and trust property should be
titled so that the interest of the trust appears in records maintained by a party other than a trustee or
beneficiary. The trustee may be held personally liable in the event of a loss that results from failure
to keep accurate records. Among the items which should be carefully documented are expenses,
distributions of trust assets and decisions to or not to invest.

Duty Not to Delegate

A trustee has a fiduciary responsibility which may not be delegated to any person or entity,
unless the trust instrument provides otherwise. A trustee cannot delegate functions requiring
discretion, or decision making. This does not mean that the trustee cannot consult with others. A
trustee will often find it necessary to call upon professionals, such as attorneys and accountants, to
help fulfill its responsibilities. Further, the trustee may delegate certain administrative or
“ministerial” tasks; however, the trustee has a duty to the beneficiaries to supervise the conduct of

the agents hired (Wyo. Stat. §4-10-808).
Duty to Inform and Report

Wyo. Stat. §4-10-813(a) states that a trustee shall keep the qualified beneficiaries of the
trust reasonably informed about the administration of the trust and the material facts necessary for
them to protect their interests. Unless unreasonable under the circumstances, a trustee shall
promptly respond to a qualified beneficiary’s request for information related to the administration

of the trust.

Among other things, Wyo. Stat. §4-10-813(b) requires a trustee to comply with the
following unless the trust instrument specifically directs, limits or waives this requirement:
(i) Upon the request of any qualified beneficiary, the trustee shall promptly furnish
to the beneficiary a copy of the trust instrument;
(i1) Within sixty (60) days after accepting a trusteeship, the trustee shall notify the
qualified beneficiaries of the acceptance and of the trustee’s name, address and telephone number;
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proceeding involving the administration of a trust, may award costs and expenses, including
reasonable attorney fees, to any party, to be paid by another party or from the trust.

Wyo. Stat. §4-10-1005 provides for a two (2) year statute of limitation for commencing an
action against a fiduciary if a report was sent to the beneficiary which adequately disclosed the
existence of a potential claim for breach of trust and informed the beneficiary of the time allowed
for commencing a proceeding. Absentan adequate report, the time period for commencing a judicial
proceeding for breach of trust is three (3) years.

BENEFICIARY AND QUALIFIED BENEFICIARY

Wyo. Stat. §4-10-103(a)(ii)(A) and (B) defines “Beneficiary” as a person that has a present
or future beneficial interest in a trust, vested or contingent, or holds a power of appointment over

trust property.

Wyo. Stat. §4-10-103(a)(xv) defines “Qualified Beneficiary” as a beneficiary who is
currently entitled to distributions of income or principal from the trust or has a vested remainder
interest in the residuary of the trust which is not subject to divestment, provided, however, if a trust
has no qualified beneficiary,”qualified beneficiary” shall mean a beneficiary currently eligible to
receive distributions of income or principal from the trust.

PERSONS ENTITLED TO NOTICE UNDER THE UTC

Wyo. Stat. §4-10-813(a) specifically identifies “qualified beneficiaries” as entitled to be
informed and receive notice of certain facts such as the trust’s existence, the name of the trustee, etc.
However, a trustee’s duties of loyalty and impartiality ,under the prudent investor rule, extend to the
“beneficiaries”. (See Wyo. Stat. §4-10-802, 803 and §4-10-901)

From an administration viewpoint, the question is who are “qualified beneficiaries”, and to
whom should notices of the administration be given. Wyo. Stat. §4-10-813(a) requires a qualified
beneficiary to have a vested remainder interest which is not subject to divestment. To answer the
notice question, the term “vested” must be defined. Black’s Law Dictionary defines “vested” as a
fixed, accrued, absolute, complete ownership not subject to be defeated by a condition precedent.
The interest may be either a present and immediate interest or it may be a future but uncontingent,

and, therefore, a transmissible interest.
Examples of non-vested interests:
1. Beneficiary designations in revocable trusts;

2 QTIP trusts with beneficiary survivorship requirements;
3 QTIP trusts with the spouse holding a limited power of appointment to appoint
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OTHERS TREATED AS QUALIFIED BENEFICIARIES

Wyo. Stat. §4-10-110(a) provides that whenever notice to qualified beneficiaries of a trust
is required under the UTC before the death of a settlor, the trustee_may give notice to any
beneficiary from whom the trustee has received a written request for notice if the trustee has the
written consent of the settlor. Wyo. Stat. §4-10-110(b) provides that whenever notice to qualified
beneficiaries of a trust is required under the UTC after the death of the settlor, the trustee shall
give notice to any beneficiary from whom the trustee has received a written request for notice unless

the terms of the trust specify otherwise.

Wyo. Stat. §4-10-110(b) appears to trump the qualified beneficiary definition after the death
of the settlor unless the trust provisions specify otherwise. Practitioners should be aware of this
provision and, if the settlor wishes to prevent contingent beneficiaries from demanding information
and receiving notices, specific limiting language should be included in the trust.




